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GONZALQ BARRIENTOS, ET AL., *
*
Plaintiffs, *
. *

vs. * CIVIL ACTION NO. L-03-113
.ﬁ':-x'r OF TEXAS, ET AL., :
Dafendants. :

MEMORANDUM AND ORDER

This action was brought by clﬁven Texas State SBenators against
the State of Texasm, its Govﬁrnox, ahd Lieutenant Governor, seeking
declaratory and injunctive relief under §82 and 5 of the Voting
Rights Act (“the 2act”). "I‘ho complﬁint primarily attacks two
evants: f£irst, the dacision by the state legislature to consider
congressional rndistricting lqgialafion this year, notwithstanding
that a rediatricting plan hgu already been implemented this decade;
second, the declaration by. the ILieutenant Governor that
rédistticting lagislation would be considered in a special session :
without adhering to the so-called “2/3xd Rule.” Plaintiffs allege
that these two events constitute changes affectixﬁg voting within
the meaning of the Act and, therefore, 'a.rc legally unantorceablé
bacause preclearance has not been obtained. Defendants have filed
a motion to dismiss, arguing that the Act does not apply to either
of the challenged events. We agﬁr:ea.

The United States Supi:amo Court dacision in Presley v. HEtowah
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Countv Commisszion, et at., 112 S.Ct., 820 (1992), controls this
case., Pregley makes claar that, while the reach of the Act is

broad, it is nevertheless still “;n' extraordinary departure from
the traditional course of relations betwesen the States and the
.Fedaral Government,” 1d. at 827, and that its reach is limited to
procedures that have “a dize,cﬁ relation to voting and the elaction
. procass, :L_cl at 829. Thus, the Aet io conmarnad with changes
affoctingl procedures fox caating ballotm, candidacy requirements
and qualifications, and composition of the electorate. Id. at 828,
Pragley distinguished betwean changes directly affecting voting by
the electorate and “chmga‘s in the rdutine organization and
functioning of govornmeﬁt." Id. at 82%. While the latter may
indirectly affact voting, they are not within the scope of the Act.

We readily acknowledge, as did the the Supreme Court, that “in
a real sense every decision taken by governmant implicates voting,”
which is “but the falicitous cozisequancé of democracy, in which
power derives from the paople.” Pregley, 112 S.Ct. at B29.
Nevertheless, the Supreme Court insisted that a line must be drawn
bet.wann' events which direectly afféct thq votars and events which,
as here, affect the distribution of power batween legislators of
two different political parties. 1In the instant case, what will
directly affect the voters of thié State is a redistricting bill,
not the merxe consideration ¢f such a2 bill or ﬁhe proceas by which

it comes to the fleor of the Texas Senate. The Department of
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Juatice has also concluded that the consideration by the Texas

legislature of a redistricting bill without applying the *2/3rd
Rule” is not a change affacting voting within the contemplation of
the Act. This conciusion, while not binding upon us, is entitled
to “considerable deference.” Id. at B831.

It is undisputed that any new rediatricting bill would hava a
direct relatieon teo wvoting. Aoasydingly, it would have o be
precleared under the Act and would thereafter be subject to
judicial challenge. However, that tJ.me has not yet come.

The motion to dismiss ¢laims under the Voting Rights Act is
GRANTED. We algo DISMISS claims undé: 42 U.8.C. $1983, insofar as
Plaintiffs c¢laim that the State’s decision to consider
redistricting legislation and the failure to adhere to the “2/3zd
Rule” violate the First, Fourteenth alnd Fifteenth Amendments to the
Uniﬁad States COngtitution.

We have promptly issued this brief opinion because of our
understanding that another speciai session of the Texas legislature
is imminent. We reserve the opportunity to issue a more detailed
opinion hereafter, 4if appropriate. We also withhold ruling omn
Plaintiffs’ motion to file a first amended complaint. The purpose
of the amendment is to. add a' Count V, complaining of threats to
arrest the Plaintiffs and also 4to require that they pay a monetary
sanction for their failure to appear at earliar aspecial seasions.

As discussad at the hearing on September 11, 2003, the arrest issue
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likely will bhecoma moot. Indeed, tha Plaintiffs’ fear of baing
coerced to appear at a legislative sesgion is shifting to a fear of
being prevented from appearing. For reasons discussed at the
hearing, neither the facts nor the law on the issue of threatened
monetary sanctions are sufficiently developed at this point to

parnit an informad decision. Moraover, it is possibla that future
davelopments could alse moot this iasue.

e 122 -
DONE this ¥ day of September, 2003.
U. 8. CIRCUIT JUDGE PATRICK E. HIGGINROTHAM

CHIEF U. S. DISTRICT JUDGE GEORGE P, RAZEN

U. 8. DISTRICT JUDGE LEE H, ROSENTHAL
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